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MEETING HELD 
IN THE CITY COMMISSION CHAMBERS 

THIRD FLOOR, 225 E PORTAGE AVENUE 
AT 5:30 PM ON THURSDAY, APRIL 19, 2018 

 
Pending Approval from the Zoning Board of Appeals 

 
1. Call to Order: 
 
The Zoning Board of Appeals meeting was called to order by Vice-Chair, Bob Casey at 5:33 p.m. 
 
2. Roll Call of Board Members: 
 
Roll call was taken to reflect the following quorum: 
 
Present: Bob Casey 
 Beverly McCready  

Steve Twardy 
David Lockhart 

    Dan Campbell 
    Eric Welch 

 
Absent:   Ken Dunton 
 
Staff Present: Kelly Freeman (Community Development Director) and Melanie 

McBride (Community Development Office Coordinator) 
 
Public Present: John McClellan 
 
3. Excuse absent board members: 
 
It was moved by Beverly McCready and supported by Steve Twardy to excuse the absent 
board members.  The motion passed unanimously.  
 
4. Acceptance of the Minutes of the Zoning Board of Appeals meeting held on 

March 15, 2018: 
 
It was moved by Dan Campbell and supported by Eric Welch to accept the Zoning Board of 
Appeals Meeting Minutes of March 15, 2018 as circulated.  The motion passed unanimously. 
 
Next, Bob Casey outlined the procedure for the variance.  He explained that first City Staff will 
present the background information and then the applicant will have an opportunity to provide 
additional information and explain why he or she feels that the variance is warranted.  Next, he 
said that comment is opened up to the public.  If anyone from the public wishes to address the 
Board, he asked that they state their name and address for the record, and direct their 
comments to the Chair.  After all the members of the public have spoken, the matter comes 
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before the Zoning Board for discussion.  He added that members of the Board may ask City 
staff or the applicant any questions at that time. 
 
5. Knight Properties – Setback variance request: 
 
A request was received from John McClellan, on behalf of Knight Properties LLC, for a setback 
variance to allow the recently replaced wood landing to remain within the required corner side 
setback located at 1613 Kimball Street. 
 
Mr. Freeman began his presentation.  Subject property is located at the northeast corner of 
Kimball and East 10th Avenue.  The property is zoned R-1 which is a single family zoning 
district.  The property is a single 37.2’ x 124’ lot, with a one story dwelling and garage located 
on the property.  The applicant’s contractor constructed a 6’ x 8’ deck on the south side of the 
residence during the summer of 2017.  The work was done without a permit, and was noticed 
by our Ordinance Enforcement Officer.  Mr. Freeman displayed two images for comparison.  
The first was a google street view image from 2008.  The second was a photograph taken post-
construction of the new deck. 
 
There are two issues with the deck as constructed.  The deck extends into the required 5’ corner 
side setback required by the Zoning Ordinance.  Additionally, the deck extends 3’ beyond the 
property line and into the right-of-way.  If the variance is approved by the Zoning Board of 
Appeals, the matter will be moved on to the City Commission to get a private use agreement for 
the remaining 3’ located in the right-of-way.  Mr. Freeman displayed an illustration of the 
layout.  The house is already located within the setback.  The previous deck was non-
conforming, because it was already inside the setback.  When reconstruction is done, the 
Zoning Ordinance states that if the value is less than 75% of the structure it can be rebuilt as 
long is identical to what was taken out.  According to the tax records the pre-existing deck was 
3’ x 8’.  When the issue was noticed, the Building Official gave two options.  The first was to 
modify the deck to match what was there previously.  The second option was to seek a variance 
from the Zoning Board of Appeals for enlarging the non-conformity.  The applicant is seeking a 
5’ variance from Section 10-1.1600 (b) to permit the newly constructed and expanded deck to 
remain in place with a zero setback. 
 
Mr. Freeman provided an analysis of the property.  A variance is permitted when the Zoning 
Board of Appeals finds undue hardship as to the use of the property when caused by: 
Narrowness, Shallowness, Shape or area, topography, or other extraordinary or exceptional 
conditions.  The width of the property at 37.2’ is substandard, the minimum width in the 
district is 50’.  All lots within the subdivision are between 37’ & 38’.  Most home sites in the 
subdivision are comprised of multiple lots.  Single lots home sites are in the minority.  The 
property is narrow, though not exceptionally so in light of numerous identically situated 
dwellings.  The depth at 124’ is consistent with many others within the subdivision.  The shape 
is standard for an urban platted lot.  The area of the property is 4,600 square feet, which is 
400’ below the minimum.  Due to this being a setback request, the area of the property has 
minimal impact.  No hardship was identified in those areas.  The subject property is relatively 
flat and does not contain unusable areas due to topography, so no hardship was found.  Mr. 
Freeman found no issues with the property being a corner lot, a similarly situated interior lot 
would need the same variance.  The house was built within the setback, but that is a common 
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occurrence within the City.  It may be a hardship, but not extraordinary or exceptional.  The 
75% rebuild provision provides flexibility to maintain and reconstruct encroachments.  The 
applicant could put back exactly what they had before.  Additionally, Mr. Freeman spoke with 
the Building Official regarding building code requirements.  The minimum landing size is 3’ x 
3’, so there is nothing within the building code requiring us to allow a larger size.  There is no 
building code related hardship. 
 
There was one telephone call received, in regard to public comment.  Mr. Paul Rogers stated he 
had no objection to the requested variance. 
 
Mr. Freeman found no undue hardship with this request.  His recommendation is to deny the 
variance as requested from Section 10-1.1600(b). 
 
Mr. Freeman explained to the board that the applicant’s contractor John McClellan is in 
attendance and would answer any questions. 
 
John McClellan explained that what Knight Properties likes to do is take junk houses and fix 
them up.  That house was going to be torn down, and they want to keep properties on the tax 
rolls.  The 2008 photograph didn’t show the deck that was torn down.  The new deck that was 
constructed was the same size as the one that was torn down.  He didn’t think he needed a 
permit because the deck was not attached to the home.  It’s possible that the old deck was one 
foot shorter than the new deck.  They want the new deck to remain due to handicapped reasons 
of a potential buyer.  There would be room for a wheelchair or a walker to turn around. 
 
John McClellan asked Mr. Freeman how far away the City right-of-way is. 
 
Mr. Freeman responded approximately half and half, around 3 feet. 
 
Eric Welsh clarified that the deck is 3 feet into the setback and another 3 feet over the property 
line.  Mr. Freeman confirmed. 
 
John McClellan passed around some printed photographs to the board.  The photos displayed 
Mr. McClellan’s truck parked against the curb, and the visual relationship to the constructed 
deck. 
 
After reviewing the photographs, Mr. McClellan explained that the hardship he is encountering 
is that the home is on a very narrow lot.  The home cannot be made handicap accessible if you 
stick to the parameters of how the home had been for years. 
 
Dan Campbell asked what type of staircase is on the front of the building.   
 
Mr. Freeman stated he does not have a photograph. 
 
John McClellan stated that there is a front porch.  It does not have a ramp due there only being 
a 32” door and a 28” entry opening immediately following the door.  Potential buyers that are 
downsizing may need a property that gives them a little more room than a 3’ entry. 
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Steve Twardy added that handicap accessibility is a non-issue for the deck, because the deck is 
not handicap accessible as built currently. 
 
John McClellan pointed out that there is 12’ in between the deck to the curb, and there is no 
sidewalk.  It is all yard space. 
 
Steve Twardy asked where that door leads to in the house. 
 
John McClellan responded that the door leads straight into the kitchen. 
 
Eric Welch asked Mr. Freeman if this request gets granted by the Zoning Board of Appeals and 
then goes onto the City Commission for a private use agreement, does that easement stay with 
the property forever or just with the owner. 
 
Mr. Freeman responded that it depends on how the agreement is written.  Mr. Freeman 
believes it would be written for the duration of the deck until it was removed or replaced. 
 
John McClellan added that he spoke with every neighbor, and no one has any issues with the 
deck.  They were all happy with the updates to the property. 
 
Eric Welch added that no one would argue that the deck does not look good.  We are only here 
to vote on the 3 feet off the house.  The history states that there was already a 3’ x 8’ on the 
house.  Now there is a 6’ x 8’ deck, and if a 3’ x 8’ deck would have been built we would not 
need a variance. 
 
Mr. Freeman confirmed, and they would fall under the 75% rule. 
 
Steve Twardy added that it sounds like the deck that was removed was not the same deck that 
was on record. 
 
Mr. Freeman agreed that the only evidence the city has states the deck was 3’ x 8’ from 2008.  
Mr. Freeman has no other information on what that deck could have been. 
 
The board discussed amongst themselves that if a ramp is needed it’s possible this would be 
coming back to the board for another variance.  
 
Dan Campbell asked if there was a driveway on the property.  
 
John McClellan responded that there is a driveway leading up to the garage. 
 
Beverly McCready asked Mr. Freeman how the board could even deny this request, because the 
Zoning Board is only looking at the 3’ feet, and a 3’ x 8’ deck would have been allowed. 
 
Mr. Freeman responded that there is actually 2/10th’s of a foot that would exist between the 
front edge of the deck and the property line because the house is setback 3.2 feet. 
 
Bob Casey asked how it was even constructed. 
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Mr. Freeman responded, without a permit. 
 
Bob Casey clarified his comment. How was the house constructed like that. 
 
Mr. Freeman responded that the home was built back in the 1940’s and there may have been 
different setback requirements at that time. 
 
Eric Welsh and Beverly McCready agreed that the 3’ should be allowed by the Zoning Board of 
Appeals, since it would have been allowed to be rebuilt that way.  How can such a small 
measurement be proven exactly.  It could have been 3.2’ and someone wrote 3’ on the record. 
 
Mr. Freeman responded that it is a weird set of circumstances.  He needs that small amount of 
space to the property line, then what is into the right of way.  Mr. Freeman agreed that it’s 
possible the measurement wasn’t exact, but he can only make decisions based upon what is on 
record and what is available to him. 
 
Beverly asked if the 5’ x 5’ rule would apply to this entry. 
 
Mr. Freeman clarified that the rule only applies to the front door entry. 
 
It was moved by Beverly McCready and supported by Bob Casey to grant the variance 
allowing construction up to the property line.  The motion passed unanimously. 
 
Roll Call: 

Bob Casey    Yes 
Beverly McCready    Yes 
Steve Twardy    Yes 
David Lockhart   Yes 
Dan Campbell   Yes 
Eric Welch    Yes 

 
6.  Public Comment:  There was no public comment. 
 
7.  Other Matters Presented to the Board or Staff: 
 
Mr. Freeman discussed the decision matrix.  Our Zoning Ordinance gives little guidance as to 
how these decisions should be made.  It basically mirrors state statute.  In the last pages of the 
packet are samples from other communities.  Mr. Freeman included standards from Midland, 
Traverse City, and Escanaba.   
 
Dan Campbell stated that he likes the way Traverse City and Escanaba have worded their 
policy. 
 
Beverly McCready asked Mr. Freeman about the mean of the phrase ‘substantial justice done’ 
that is used in the communities’ policies. 
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Mr. Freeman responded that the phrase comes from the statute, but it is not defined.  He 
believes ‘substantial justice done’ means that there is no preference given to one that would not 
be given to another in a similar circumstance.  Mr. Freeman gave an example of garage 
restrictions in our climate.  Accommodating garage variances without detriment to the 
surrounding properties would be providing ‘substantial justice’ to that person. 
 
Mr. Freeman outlined a few options for the board to consider.  The board could create a 
subcommittee of a few members to work on policy language and bring it back to the board 
before the next meeting.  Once the policy is agreed upon by this board, it would be forwarded 
to the Planning Commission for a public hearing. 
 
Beverly McCready and Bob Casey asked if there was going to be a specific policy for decks. 
 
Mr. Freeman responded that there can be modifications made to the 5’ x 5’ rule, but it wouldn’t 
be included in this major policy change that we be doing with the standards at the board level. 
 
Beverly McCready asked if Mr. Freeman could provide some statistics on the last four or five 
years to know how many variances have been on decks or other categories. 
 
Mr. Freeman concurred that when the 5’x 5’ rule was put in place there were a lot of deck 
variance request.  When you start to see variances requested for the same types of things, 
generally that is sign that the language needs to be adjusted rather than continue with multiple 
variance requests. 
 
Steve Twardy commented that most of the requests are due to work being done without a 
permit. 
 
Bob Casey volunteered to work on a subcommittee.  Steve Twardy would like an outline. 
 
Mr. Freeman will work on a standards policy and it will be further discussed at the next 
meeting.    
 
8. Adjournment: 
 
It was moved by Dan Campbell and supported by Steve Twardy for the meeting to be 
adjourned at 6:12 p.m.  The motion carried. 
 
 
 
       Respectfully submitted, 
 
       _____________________ 
       Bob Casey, Vice-Chair 
       Zoning Board of Appeals 


